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AN ACT RESTORING MONTANA’S

STRIP AND UNDERGROUND MINING RECLAMATION LAWS
HB 509-SPONSORED BY REP. RON ERICKSON

Summary

Montana currently suffers from a severely weakened coal mine reclamation law, with requirements that are

below federal standards. This Act would

¢ Bring Montana’s coal mine reclamation law up to federal standards
e Establish clear goals and outcomes for reclamation and for release of reclamation bonds

Background

Of the 62,000 acres the state has permitted for mining, only 735 acres of land have been fully reclaimed and
released since the passage of the Montana Strip and Underground Mining Reclamation Act (MSUMRA) in

1973. In 2001, the U.S. Office of Surface Mining (OSM) reported that “the Montana program is not
effective in having all disturbed lands reclaimed to the approved post-mining land use contemporaneously.”™

The 2003 Montana Legislature passed HB 373, which further weakened MSUMRA by lowering its standards
below the requirements of the Federal Surface Mine Control and Reclamation Act (SMCRA). In February
2005, the OSM responded to the 2003 legislative changes to MSUMRA. They noted that the following
provisions of HB 373 conflicted with federal law:’

1. It defined reclamation as a process, rather than an outcome, that guarantees bond release.

2. It required reclaiming water only to the standards required by the post-reclamation land use,
rather than treating water in the mined area as a resource to be reclaimed.

3. It required controlling erosion in mined areas only to a point necessary to support the post-
reclamation land use.

Areas where HB 373 conflicted with SMCRA were rewritten in an effort to bring MSUMRA into compliance
with federal law. These changes were published in the 2005 Montana Code.

Problem
Weak reclamation laws and lack of funding for enforcement have created the following problems:

®  Mine operators are attempting to take advantage of HB 373’s loopholes and lax revegetation
standards to renege on commitments to restore rangelands.

e Mine operators are trying to substitute near monocultures for permanent, diverse, and stable
native vegetation, calling these substitutions “minor revisions” in order to evade public scrutiny.

®  Reclamation and bond release applications are postponed for decades after mining occurs.

' Office of Surface Mining, Annual Report, Published 2001
* Office of Surface Mining Decision dated February 16, 2005
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Solution

The public has little right of access to on-site field inspections or concise information on the
actual status of reclamation.

The OSM cut state program funding in 2006. As a result, Montana’s Industrial and Energy
Minerals Bureau lacks funding for two professional positions—creating a 15% reduction in
workforce. Past and future funding cuts seriously compromise the program’s effectiveness.

Bull Mountain Land Alliance and Rosebud Protection Association—affiliates of Northern Plains Resource
Council—drafted an “Act Restoring Montana’s Strip and Underground Mining Reclamation Laws.” This

legislation raises Montana’s reclamation laws to federal standards and defines reclamation in terms of
outcomes, not processes.

Specifically, this legislation would do the following:

1.
2.
3.

Clarify definitions of ephemeral streams, grazing land, pastureland, and reclamation
Define plant mix, revegetation standards, and segregation of top soil

Lengthen the amount of time the Montana Department of Environmental Quality (DEQ) has to
consider action on reclamation plans from 90 to 180 days when they are short staffed due to
funding restrictions or resignations

Prevent damage to the hydrologic balance outside the permitted mine area

Ask the DEQ to establish well defined and consistent revegetation standards and plant mixes for
all types of land uses

Require the DEQ to publish an annual report on the status of reclamation.
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The advantages of land reclamation in a post mine environment are undeniable and well
documented. Companies who undertake full reclamation are viewed as good corporate neighbors,
easing their relationships with the communities in which they operate. Restoring mined land to
agricultural, recreational, or wildlife use ensures that local economies can continue to utilize their
landscape and natural resources for economic gain. HB 509 ensures that reclamation responsibilities
are met in the coal industry as the national demand for mined coal increases.

Economics of Reclamation

Coal mining is 1ncreasmgly becoming a larger part in the economic future of the west. More than
half of the nation’s coal is now mined in seven western states including Montana." Coal production
in Montana alone is expected to increase by 14 million tons annually through 2009, according to a
report published by the Western Interstate Energy Board.

With this projected increase in production comes another economic opportunity in Montana. Land
reclamation should not only be viewed as a responsibility, but also as an avenue for further economic
growth.

Simply put, reclamation means jobs.

According to a paper published by the Montana Bureau of Research and Analysis, reclamation of
land has significant economic impacts.” Reclamation activities not only create jobs directly for the
work of reclamation, but they also have a job multiplying effect, meaning they create jobs in support
industries like mechanics, seed growers, and equipment operators.” Using economic modeling based
off coal industry data, the Bureau of Research and Analysis found that for every reclamation job, an
additional 1.9 jobs would be created in support industries." Much of the reclamation activity
currently taking place in Montana is pubhcly funded, resulting from private industry failures.” It is
reasonable to conclude then that requiring the industry to be more careful and more responsible in
regards to reclamation would reduce the taxpayer cost, increase the industry investment in the state,
and increase the number of jobs in coal mining regions.

! Western Interstate Energy Board, An Impending Crisis: Demand Rises, Regulatory Grants Fall Short. Nov. 30,
2006.

? Turner, T & Eldredge, B. ( 2006) Reclamation and Restoration Economic in Montana: Fictional Scenarios for the
Real World.
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Furthermore, careful reclamation ensures that Montana’s number one industry, agriculture, can
continue to function in coal country. As some mining companies point out, correctly reclaimed
land is often some of the most productive grazing land available. HB 509 ensures that reclaimed
land will have a diverse, sustainable vegetation mix that could serve the grazing needs and prevent
the loss of precious topsoil.

Federal Funding Short-Fall

While facing the tremendous increase in mining, Montana is also facing a budget shortfall to the
Montana Coal Program. This program makes up roughly 80% of the state budget dedicated to coal
industry regulation. Because the of the Department of Interior’s failure to adequately fund the coal
program, the department is currently short 5 full time employees and is incredibly challenged to
properly manage its workload under current regulatory standards. The situation faced is troubling:
as the regulatory workload dramatically increases, the available staff in the state to process the
permits, inspect sites, and ensure proper procedures is decreasing. The Coal Program has difficulty
retaining staff because they are chronically overworked and underpaid. High staff turnover hurts the
efficiency of the program. With trained and experienced staff, the department will be able to process
a larger workload with less, thereby saving taxpayer money. A vote for HB 509 is a vote for an
efficient, effective regulatory agency.

In order to address the lack of federal funding, HB 509 lengthens the period of time in which
Department of Environmental Quality (DEQ) will have to process reclamation plans and notify
operators of determinations on reclamation plans only when there is a defined federal funding
shortfall. This by no means gives the DEQ the right to exercise these extensions in times of
adequate funding; rather, it gives them the flexibility to do their job with the attention needed in
times of economic scarcity.

Furthermore, HB509 provides operators with a clear set of guidelines and ensures that there is no
confusion as to when a bond can be released. By defining in more detail what reclamation means,
this bill eliminates some of the ambiguity regarding reclamation and will streamline the process.

Though Montana is not the only state facing this regulatory crisis, it may be the only state to take
charge of the problem by passing legislation to address the problem.
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An Impending Crisis Threatening National Coal Supplies

Executive summary

The nation has become increasingly dependent on western coal production to meet its energy
needs. More than one-half of the nation’s coal is mined in seven western states.! Data suggests that
this trend will continue as the nation is entering a new power plant building boom. The Department
of Energy’s Energy Information Administration expects coal production in seven western states to
tise from 592 million tons in 2005 to 1,010 million tons in 2030. Utilities are investing in new coal
generation technologies. Railroads are overcoming recent delivery problems and are investing in -
new infrastructure to move more western coal.

Investments in the nation’s energy future, however, may be undermined by the failure of the
federal government to adequately fund western state coal regulatory programs. This silent crisis has
been building for some
years as appropriations for
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L National energy context and the role of western coal

The United
States is increasingly
dependent on electric
power supplies to
fuel the economy.
While the energy
efficiency of the
U.S. economy has
improved
dramatically in the
past quarter century,
that is not so in the
case of electricity.
Figure 2 shows the
dramatic reduction in
the amount of all
energy resources
used to produce a
dollar of Gross
Domestic Product.
There has been only a
modest reduction in
electricity use per

dollar of GDP over the |

same time frame. This
is because the U.S.
economy is
increasingly fueled by
electricity. Electricity
is continuing to rise.
By 2030, electricity
demand will be 50
percent higher than

it was in 20042,
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The electric power industry is entering a new power plant building cycle. Coal is replacing natural
gas as the fossil fuel of choice. This is a trend that accelerates rapidly. Figure 3 demonstrates the
resurgence in coal power plants.

In 2004, for the
first time production in the Figure 4. Coal Production in Seven Western States
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II. Trends in staffing and funding of western state regulatory programs

The crisis in funding western
state regulatory programs has been Figure 5. Western Production Rising
building for several years. Federal Regulatory Grants Falling Short
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The effect has been to increase total coal regulatory program costs. The increased program costs
have not been matched by increases in the federal regulatory grants. Consequently, state programs
must reduce personnel and other costs to cover the shortfall. Future staff reductions will further
accelerate an already decade-long trend of declining staffing of western state programs (-15%),
which has been a more rapid downturn than in non-western state programs (-2%).

The shortfall in federal funding has also been met by not filling vacancies in state programs.
While this temporary strategy may work in large organizations, in western state programs it can have
a significant detrimental impact where there may be only one person with a particularly critical skill,
such as hydrology. As the funding crisis has grown, one state, Montana, resorted to reducing hours
that employees work (i.e., job sharing) to avoid eliminating an essential position. (See box on next

page.)

. .
_ . The funding crisis has made Figure 8. Highly Educated Western State
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Left unresolved, the funding crisis will diminish the capability of western state regulatory
programs to efficiently execute responsibilities under the Surface Mining Control and Reclamation
Act. This will delay issuance of permits and bond release, reduce the quality of inspections and set
in motion a cascade of events. Regulatory uncertainty for the industry will increase. Public concerns
about whether mines are being operated and reclaimed in compliance with the law will rise. Such
concerns may translate into opposition to mining and appeals of regulatory decisions and litigation,
ultimately increasing the costs of producing coal to fuel the economy.




Personnel Cuts in Montana Program

To compensate for federal grant shortfalls in FY07, the small regulatory program in
Montana began the current fiscal year by planning to: reduce operational expenses (including travel,
supplies, education and training) by $23,000; leaving two presently vacant staff positions open —one
for three months and the other for the entire fiscal year; and reducing hours for four professional
staff in order to avoid a lay-off. Several staff have recently left the program for 2 variety of reasons.
Their departures alleviate the immediate financial crisis but further exacerbate the long-term
challenge of maintaining an effective regulatory program. Less competitive state salaries (see next
box) will increase the difficulty of maintaining a top notch staff.

The initial cost-saving measures and/or the subsequent staff turnover have resulted in less
staff in the field, an inability to be as responsive to field work needs due to curtailed travel, and
increased workload for existing staff. To date, the program has been able to meet statutory
deadlines and minimum requirements for monthly mine inspections. However, as operating costs
along with increasing demands for coal reserves rise annually, there is serious concern for the
continued future operability of Montana’s regulatory program at its previous functional level unless
increased funding or new sources of funding can be found.

Ch




Less Competitive State Salaries Make Recruitment and Retention More Difficuit

Anecdotal information on how low state salaries are limiting the ability of Western state regulatory programs to
attract and retain qualified personnel is confirmed from other sources. For example, the median salary for state
government hydrologists nationwide in May 2004 was $46,850, compared with average federal government
hydrologists who earned $73,530. Comparison of state and private sector salaries are equally dire.

In Alaska, the average salary of professional state government staff geologists is $51,639. This is compared
to the average entry level wage for all jobs in Alaska of $57,910. The situation is worse when the state
government wage for geologists is compared to the average wage for all geoscientists in Alaska, which is
$92.170.00. (Source: Alaska Department of Labor for 2005) |

Colorado has been unable to attract qualified applicants for the entry level position of Environmental
Protection Specialists (EPS). During its latest round of job advertisement, the state program received

little interest until it upgraded the position from EPS 1 to EPS 2. Even then, there was nota good candidate
pool, and the position still has not been filled. ‘

In Montana, the professional permit review, inspection and compliance staff are classified in one of two
general state job categories: “Environmental Science Specialist” or “Environmental Engineer”. In the
Montana program, entry level for Environmental Science Specialists ranges from $36,048 to $42,070, and
for Environmental Engineers, the entry level range is $47,307-$50,340. The current salaries of the
program’s Environmental Science Specialists average $47,589, while the average of the program’s
Environmental Engineers is $55,930. '

In New Mexico, employees are grouped into three technical job classifications: "Mining & Geological
Engineer", "Geoscientist", and "Environmental Engineer”. Each has an "entry" and "advanced" level. The
entry level salary is $34,050 and mid range is $47,299 for three classifications. The advanced entry ievel is
$38,168 and mid range is $53,040. It has been impossible for the state to hire qualified personnel at the
entry level. Even hiring qualified new employees at the mid range can be difficult. The program often had
to request approval of a higher salary by the state personnel board. The current average state program
salaries for hydrologists or geoscientists is $63,514, well below the U.S. Bureau of Labor Statistics’ (BLS)
state-wide average of $69,210 for hydrologists and $68,400 for geoscientists. The current average salaries of
state soil and plant scientists is $56,424, significantly below the BLS average of $73,570 paid to all soil and
plant scientists in New Mexico. “

In the North Dakota program, the average plant and soil scientist is making $47,040, compared with the
BLS average salary of $59,850 for all plant and soil scientists in the state.

Utah, like several other states, is making strides to close the salary gap. The average saiary for the technical
review and inspection personnel in the Utah program is $55,332, which is up from $49,280 in 2002. This is
an increase of 17% for salaries in four years. The bad news is that Title V regulatory grants have not kept
pace with such state government-wide salary increases necessitating personnel cutbacks or longer vacancies.

In Wyoming the entry level for professionals in the coal program who have a bachelor's degree is $27,960.
However, the state typically does not hire at this level. Instead, the state tries to hire technical personnel
with a BS and four years of experience or a MS with one year of experience, with an entry salary of
$45,168. By contrast, engineers and geologists with that level experience eamn haif again as much, if not

more, with energy companies in the state.




IIl. Penny-wise and pound foolish

The present trend of underfunding western state regulatory programs to save $5 50,000% in
FY 2007 may have the unintended consequence of triggering enormous increases in federal
expenditures in the future. Under the Surface Mining Contro! and Reclamation Act, if a state
decides not to implement a program to regulate coal mining, that task falls to the Office of Surface
Mining. Tennessee has turned back its regulatory program to OSM. The experience in Tennessee is
instructive.

In Fiscal Year 2005, 2.98 million tons of coal were mined in Tennessee. OSM spent $3.7
million regulating Tennessee mines. Across the border, the State of Virginia regulates mining. In
Fiscal Year 2005, 29.64 miilion tons of coal were mined in Virginia, ten times Tennessee’s
production. The total cost of the Virginia regulatory program was $6.8 million, while OSM’s
regulatory grant to Virginia was $3.4 million.

If under funding of regulatory grants resulted in the turn back of western state programs to
the federal government, the cost incurred by the federal government would be substantial.
Extrapolating the Tennessee-Virginia comparison to the West, the federal government would incur
costs to run western state programs that are estimated to be about $56 million dollars.* This is a
significantly greater amount than the cost of fully funding western state regulatory grants, which is
$9 million.

IV. Questions and answers

A. Why is this just 2 Western state issue? Aren’t the Eastern and Mid-Continent states in
the same boat?
Answer: Federal grants to Eastern and Mid-Coniinent states have not been fully
funded either. However, production and the associated work load have not increased
to the same extent as in the West. Over the past six years, coal production in
Appalachia increased less than 5 percent; it declined 5 percent in Mid-Continent
states. In the West, production increased 17 percent.

B. Given the federal budget deficit, why should priority be given to increased
appropriations for western state regulatory grants?
Answer: Failure of the federal government to fully fund western state regulatory
grants will hamper the ability of the nation to produce the amount of coal necessary
to mect its energy needs. This will force utilities to shift to higher priced natural gas
for generation and drive up consumer prices and depress growth in the economy and

? $550,000 is the difference between the three-month estimate provided by Western states and estimated grants shown in
OSM’s 2007 “Budget Justification and Performance Information.”

* The estimated cost of a federal takeover of western state programs is estimated by multiplying the ratio of Tennessee
program expenditures to Virginia expenditures (adjusted for the different in coal production) by the total cost of western
state programs ( [Tennessee program costs/Tennessee coal production] / [ Virginia program cost/Virginia coal
production] X total cost of western state reclamation programs).




related federal government revenues. A more direct effect on the federal treasury
would be reduced production of coal owned by the federal government, nearly all of
which is located in the West. For example, a permitting delay that cut production at
one of the large mines in the Powder River Basin for two weeks could result in lost
production of 3 million tons of federal coal with an estimated royalty loss to the
federal government of $4 million.

Why can’t western siates cut back like other parts of government?
Answer: Western states have already cut back their regulatory programs
significantly. Since 1997 staffing in western state regulatory programs has decreased
by 10 percent. During the same period, production has increased 36 percent. Any fat
in western state regulatory programs has been gone for years. The shortfalls in
federal grants are now threatening core regulatory activities under SMCRA.

Why should OSM provide more grant dollars, when states can't provide
match? ,
Answer: Western states have consistently provided the state share of federal grants.
In a few states, when hard economic times have limited the state’s ability to provide
the full state match, the federal contribution has declined. Unfortunately, when state
revenues have recovered to enable the state to match the federal grant, OSM has
reduced the baseline for the state leading to a permanent shortfall.

Why do the western states need more grant dollars when many mines are
underground?
Answer: A too common misperception is that underground mines somehow require
less work by the regulatory authority. In practice, underground mines are a large
component of total inspection and permitting loads particularly in the areas of
subsidence and hydrology protection.

Haven’t western states been turning back grant money they haven’t been abie to use”
Answer: In rare instances, some western states have turned back funds at the end of
the year. This has typically been due to an unexpected vacancy that the state has
been unable to rapidly fill.

Why haven’t the efficiency gains promised from OSM training, TIPS and technoiogy

transfer programs been transiated into cost savings in state regulatory programs?
Answer: OSM training, Technology Information Processing System (TIPS), and
technology transfer programs have improved productivity in western state programs.
Western states have been heavy users of these programs which have enabled them to
improve the efficiency and quality of their regulatory programs. However, increased
coal production and ongoing staff reductions have overwhelmed the efficiency gains.

Aren’t western states meeting the GPRA standards and thus they don’t need additional

staff? / '
Answer: The Government Performance Results Act (GPRA) is designed to measure
the performance of government programs. In the case of measuring achievements




under Title V of SMCRA, OSM’s performance in implementing SMCRA is
dependent on how well the states perform. The Office of Management and Budget
directed the development of a new performance measure at OSM.? By this new
measure, the ratio of reclaimed land to bonded acreage, nationwide performance
under Title V steadily improved from 1996 to 2003 and by 2005 has fallen to levels
not seen since 2000. In at least one state’s oversight report, the state reports that
reclamation is not occurring at an optimum rate due to staffing shortfalls. By the
federal government’s measure, the high level of performance of Western states
programs is declining. This decline coincides with the failure of the federal
government to fully fund western state regulatory grants.

I. How much funding is enough?
Answer: State regulatory grants should not exceed the amount of money it would
cost the federal government to operate a regulatory program in the state.
Extrapolating from OSM’s costs of operating the Tennessee program, western state
regulatory grants, even if fully funded as measured by the Western states’ three-
month estimates, would only be 17 percent of the estimated cost of OSM operating
western stale programs.

V. Conclusion

The nation has become increasingly dependent on western coal to meet its energy needs. We
have entered a new power plant build cycle. Based on plant announcements and EIA forecasts,
much of this new generating capacity depends on the availability of western coal.

The capability of meeting the demand for western coal is being undermined by the federal
government’s failure to fully fund western state coal regulatory programs. This impending crisis
may mushroom into a serious constraint in meeting national energy needs.

The federal government’s funding policies are penny-wise and pound-foolish. The total
increase necessary to fully fund western state regulatory programs in FY 2007 is less than $1.8
million. This would raise the total federal contribution to western state regulatory programs to
$9,190,000. The alternative to funding western state programs is for the federal government to do
the job itself. Based on the experience with the operation of a federal regulatory program in
Tennessee, a federal takeover of western state regulatory programs could cost $56 million. Most
importantly, current federal funding policies are beginning to undermine national energy needs
potentially costing the U.S. economy billions of dollars.

’ Western states do not believe the new GRPA measure provides an accurate measurement of performance.




Summaries of the Western State Impacts of Federal Grant Shortfalls

Alaska

Alaska is a minimum regulatory program with 3.8 full time equivalent positions including
geologists, managers, a grants specialist, and administrative support staff. ,
Because of the small size of the program, each of the professional staff must conduct permit reviews
and perform inspections in a variety of disciplines outside their area of expertise.

Demands on the program are growing: two new mines are being permitted (Chuitna Coal
Project, Jumbo Dome Coal Mine); there are three new exploration areas (Western Arctic Exploration,
Jarvis Creek, Chickaloon); and interest in coal to liquids (CTL) or coal to gas (CTG) plants has
expanded (Emma Creek Energy Project, Blue Sky Coal Gasification Project).

Several of these new projects are in remote locations that are accessible only by air. For
exarople, inspection of the Western Arctic Exploration Project would cost the program approximately
$5,000 per site visit. As the table shows, in the last three years the federal grant share of the program
has declined. (The table excludes program receipts.)

Year Federal State Total

2004 $186,518 $186,518 $373,036
2005 $188,518 $221,350 $409,868
2006 $183,60!1 $241,730 $425,331

i

i




Colorado

The 2006 Colorado Coal Regulatory grant amount received from OSM was 2.6% less than the
2005 grant and 14% less than the amount requested and needed to fully fund the program. Program
grant funding has been inadequate for many years with the funding gap averaging 10% per year for
the last ten years. Underfunding the state’s regulatory grant hias strained its ability to perform the
required program duties, and if the funding situation continues unabated, then program performance
will potentially degrade to a point that will be unacceptable to not only Colorado stakeholders, but
also to the OSM.

Uncontroliable increases in program costs have risen steadily over the years due to
legislatively mandated employee salary, health benefit and retirement fund costs. Operating costs
incurred through inspection duties, IT requirements and office infrastructure requirements also
continue to increase.

As uncontrollable program costs and the funding gap increase, program duties are also
expanding due to the increasing demand for Colorado coal. Colorado has expenenced record-breaking
coal production over the last several years, making it the sixth/seventh coal producing state in the
nation. Colorado mines generally implement expansions to existing permits, so although the total
number of inspectable units remains relatively constant to sli ghtly decreasing, the total number of
permit actions continues to rise. All of the Colorado producmg mines continue to submit expansion-
related revision actions. Exploration activities are also increasing, as are submittals and actions related
to potentially new mines near Trinidad, Grand Junction, Limon and Canon City.

~ Citizen and agency participation in the Colorado permitting and inspection process is routine.
Most of the Colorado mines are on federal land or mine federally-owned minerals, and in areas that
are increasingly considered to be sensitive areas by the public, the Bureau of Land Management and
the U.S. Forest Service. Public awareness, scrutiny and participation continue to increase as
residential and recreational development into traditional mining districts expands. The ongoing oil and
gas boom (including potentlally large oil shale recovery) in Colorado also brings heightened public
awareness and concern in the coal fields, and any erosion in our ability to perform our regulatory
responsibilities will likely result in more public involvement, increased litigation risk, and accelerated
oversight activity and controversy.

To date, the Colorado Coal Regulatory program has maintained its performance level by
managing 2 to 3 personnel vacancies, by increasing workload on existing staff and by delaying or
eliminating lower priority projects. The program also reduced the authorized FTE by two positions,
from 26 (including one Blaster Certification/Training position), to 24 positions over the last few years.

Staff succession is also anticipated to impact the Colorado Coal Program. The Colorado staff
is a veteran staff, but this will change soon as retirements begin to occur bringing additional strain to
the program. Vacancies in the program will need to be filled in a timely manner to mitigate this
situation.

Also important to note, is the fact that Colorado continues to provide severance tax funding to
supplement the annual shortfall in OSM grant funding. These additional severance tax dollars are in
addition to the grant match dollars. This additional funding varies from year to year, but generally
funds one of the program positions plus some operating costs. The ongoing vacancies and the need to
secure additional state funding stand as evidence that OSM grant funding is not being provided as
needed to maintain an effective primacy program.
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Montana

At full staffing, Montana’s regulatory program is successfully implemented from two offices
by an interdisciplinary team of 10 scientists (four hydrologists, two engineers, soil scientist,
geologist/archeologist, two vegetation/wildlife biologists), a GIS specialist, a program support/license
specialist, two administrative positions (both shared with another program), two program supervisors,
and a bureau chief that is shared with another program. Of the 10 scientists, GIS specialist, program
supervisors, and bureau chief, four have B.S. degrees and 10 have M.S.’s. This staff implements all
phases of the regulatory program including permitting, environmental review (preparing EA’s and
participation in EIS preparation) inspection and initial enforcement action, and bond release.

Through 2009, nineteen major mine permitting actions are anticipated in the program: ten
amendments or major revisions, seven permit renewals, and two new mine permiit applications. If the
two new prospective surface mines are permitted and three of the existing mines reach their coal
production targets in the next few years, coal production could increase by up to 14 million tons
annually over the 40 million tons per year currently being produced. In addition, in the last three
fiscal years, the program has received an average of 77 minor permit revision requests, some of which
can be fairly significant in terms of the amount of work required to review them. The same level of
minor permit revision activity is expected in the future. All of this translates into a greater workload
for the program in permitting, inspecting, and otherwise regulating increased mining and reclamation
activities. The number of bond release applications has increased substantially in the last few years
and this trend is expected to continue.

Grant funding for the current state fiscal year (FY07) was $135,650 (11.7%) less than
requested. Montana requested $1,158,985 and received $1,023,335. (However, Montana just recently
was awarded an additional $20,000 from surplus funds OSM received from another state.) A major
reason for this shortfall is the implementation of long-delayed salary increases at the Montana
Department of Environmental Quality, including the coal program staff, which is expected to continue
in the near future. In addition, all state employees received a legislatively approved across-the-board
raise of about 3.5% (or the equivalent) last year and will receive another one of about 4% this October.
{(Even then, Montana program staff salaries remain generally uncompetitive with federal agencies and
the private sector.) Salary adjustments automatically also include increases in benefits and indirect
costs.

Program cuts anticipated early in FY 06 due to federal grant shortfalls were avoided by
tapping unused state matching funds and continuing position vacancies. However, the federal funding
shortfall in FY07 has presented a much more serious problem, because excess state matching funds
and expected vacancy savings will not provide adequate backfilling. The financial problem in FY 07
has been ameliorated in the last few months due to a large turnover in staff, providing a large amount
of vacancy savings. However, the near-term personnel savings will make it more difficult to maintain
an effective regulatory program. Continuation of current short-falls in grants will mean a permanent
change in how Montana does business and meets regulatory obligations.
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New Mexico

New Mexico is an example of a state that is struggling to maintain a “minimum” regulatory
program. In other words, New Mexico employs one of each of the minimum core professionals —
engineer, biologist, hydrologist, soils scientist, geologist — needed to effectively regulate the coal
mining industry. Each of these professionals must handle the permitting and enforcement issues
related to their expertise, but must also perform inspections and commence enforcement actions. For
a minimum program to be successful, New Mexico needs to hire and retain experienced professionals
and have them be cross-trained in the various responsibilities of the program.

The five core professionals on New Mexico’s staff average 18 years of experience in their
fields working for state government and the private sector. Over the past three years, the average
salary for the five professionals has increased 15% from $52,752 to $60,692. Most of these increases
are statewide salary increases approved by the State Legislature. During the same period, other costs
have increased. Fuel costs have risen dramatically and the State Legislature has also imposed
increases in health care benefits, per diem and mileage reimbursements and information technology
charges. ‘

Over the past three years, despite requests for additional funding, New Mexico’s federal grant
remained flat and then decreased last year (Last 3 federa! grants = $737,526, $737,526, $718,290). In
the short term, New Mexico has survived the gap between lagging grants and increased expenses
through vacancy savings and through shifting some of the coal program’s share of administrative costs
to other programs. In the long term, the cost shifting cannot be sustained. If grant funding is not
increased, New Mexico must face the reality of cutting an essential position. If that happens, the
ability to conduct the required inspections, to enforce our regulations, to respond to citizen complaints
and to timely evaluate permit applications and reclamation success will be impaired.
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Northk Dakota

North Dakota has a relatively smali regulatory program staff considering the amount of coal
mined each year (over 30 million tons) and the amount of land that is disturbed and reclaimed on an
annual basis (close to 2,000 acres). Over the past ten years, the program has been staffed by eight full-
time professional positions and an administrative assistant that is shared with the State’s AML
program. At one time, North Dakota had as many as twelve full-time professional positions plus
additional administrative support.

Staff members who conduct mine inspections also review permit related applications and
evaluate reclaimed land and data for bond release. The amount of bond release activity has been
increasing as more lands become eligible for final bond release and these review and evaluations take
considerable staff time. Currently, the Reclamation Division has staff with a good mix of technical
backgrounds that are needed for the program. The technical positions for carrying out technicai
reviews and inspections include two engineers, a geo-hydrologist, a range scientist, an agronomist,
and a soil scientist. However, the program has lost three long time employees as the result of
retirements, and the loss of this experience will make the program less efficient in the short term.
Considering the fact that three of the eight staff members will be new, the program cannot afford to
lose any other experienced staff at this time.

Title V regulatory funding by OSM is a major concern. Over the past several years, the
amount of federal funds that North Dakota has received for the regulatory program has not kept up
with inflation. Thus far, North Dakota has been able to maintain the program without cutting any
positions because no salary increases were approved by the legislature in 2003 and 2004, and the
program has had considerable program income from permit applications fees that the state spent to fill
the shortfali in regulatory grants. However, income from permit fees in the future is likely to decline
because the two largest mines that account for about 75% of the state’s coal production will soon have
their life-of-mine areas under permit. ‘

Across the board salary increases of 4% per year were granted in 2005 and 2006.
Additional increases may be authorized for 2007 and 2008. Salaries, fringe benefits and related costs
represent about 85% of the program costs. If federal grant funding is not increased, it appears North
Dakota will have to cut one of the full-time technical positions in a year or two, especially if
additional salary increases are approved. If that happens, the program’s ability to conduct the required
inspections, review and process revisions and renewals, evaluate bond release applications, respond to
citizen complaints, and make program enhancements will be greatly impaired.
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Utah

Utah staffing consists of a total of a nine-person permit review team of hydrologists,
geologist, soil scientist, mining engineers, biologists and three inspectors who also help with
reviews. Supervisory, support, and data management staff are also funded as part of the program.
The cost of the Utah program as reflected in the state’s grant requests has increased due to cost of
living salary adjustments, market comparability adjustments, state imposed data technology (DT)
fees, increased fuel prices, increased travel reimbursement costs and mandated health benefit
increases. Federal regulatory grants to the Utah program's over the last three years have been:
$1,730,419, $1,743,698, and $1,698,219, respectively, from 2004 to 2006. This trend of flat and
declining grants has occurred since 2001.

 To date, the Utah regulatory program has been able to capture cost savings from unfilled
positions and has covered costs using other program funds. Continued downward funding will
resnlt in cutting staff which will undercut the effectiveness of the Utah program. Mine extensions
and renewals will not be processed in a timely manner and the public's health and safety, and the
environment will suffer from inspections not conducted.

Wyoming

While Wyoming's grant fevels have risen slightly over the Jast several years from
$1,952,811 in 2002 to $2,120,036 in 2006, this increase has not kept pace with the rising cost of the
program. Salaries for staff level positions (Environmental Senior Analysts) have risen 13.5 percent
during the same time frame. Likewise other costs such as per diem, fuel and general overhead have
also risen. To address this shortfall, Wyoming has reduced its FTE's devoted to coal from 30.01 in
2002 to 24.8 in 2005. While individuals were moved to the state’s noncoal program, it is essentially
a reduction in force for the coal program. ‘

This reduction has occurred in spite of a significant increase in coal production and
permitting during the same time frame. During this period, coal production has increased nearly
10% resulting in increased leasing and permitting activity. One additional new mine has been i
permitted and another is in the process of being permitted, with two other new mines in the planning

stages.

This reduction in program resources has negatively impacted the ability of Wyoming to
maintain an efficient program and hindered its ability to improve its capability. As an example, in
2003 the Wyoming Land Quality Division partnered with OSM and an operator to develop a GIS
system to track the various stages of reclamation completion. The system is seen as critical to the
efficient review and processing of reclamation bond release requests. The project was successful,
but the state has been unable to continue or expand the system to other mines due to the lack of
adequate funding and the forced reduction of its coal FTE’s

If this trend continues, Wyoming will be hard pressed to permit and inspect its existing
i production capagity, let alone the additional four billion tons of coal that is anticipated to be leased
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Summary of amended provisions in HB 509
For February 19, 2007 Hearing

1. SMCRA Compliance:

Page 2: (d) standards for successful reclamation must be well-defined...recognizing that
Public Law 95-87, the Surface Mining Control and Reclamation Act of 1977, as
amended, may impose reclamation standards and goals, which may not allow for
automatic bond release.

Page 3: (c) postmining drainage basins may differ.. compared to the premining
topography if they are hydrologically stable, soil erosion is controlled to-the-extent

appropriate-for-the-postmining-land-use, and the hydrologic balance is protected,

Page 8: (44) “Reclamation” means backfilling, subsidence and slide stabilization, water
eentrel, erosion prevention, water and air pollution control, grading, highwall reduction,

- topsoiling, planting, revegetation and other work...,as well as to achieve restoration of

the hydrologic balance.

(50) “Revegetation standard” means that the vegetation must support the
postmining land use, minimizing erosion and damage to the hydrologic balance.

Page 15: (1) ...an operator shall prepare and carry out a method of operation, a plan of
grading, backfilling, highwall reduction, subsidence and slide stabilization, water-eontrol,
erosion prevention, water and air pollution control, and topsoiling and a reclamation plan
for the area of land affected by the operation. ..

Page 19: (k) prevent material damage to the hydrologic balance outside the permit area
and minimize the disturbances to the prevailing hydrologic balance at the mine site and-in

Page 22: (5) As determined by the rules of the board, time limits must be established
requiring backfilling, grading, subsidence and slide stabilization water—een&el eroswn

revegetation to be kept current.

Page 27: (d) (Vegetative cover) capable of stablhzmg the soil surface in order to eontrol
prevent erosion to-the g ap ed-Pp pinmegtandy
best available technology.

2. Revegetation to control erosion and restore soil hydrologic performance:

Page 7: (41) “Plant mix” means seed or other plant propagation materials for grasses,
forbes, shrubs, and trees suitable to achieve restoration of the hydrologic balance and that
are predominantly native, diverse, self-regenerating, and suitable to support postmining
land uses, except for use as cropland, pastureland, or prime farmland.

Page 13: (ii) the capability of the land prior to any mining to support a variety of uses,
giving consideration to soil characteristics, topography, and vegetative cover, and plant
species, including a discussion of: (A) premining plant species composition and diversity
for each use; (B) the value for browse, shelter, grazing, and soil protection of the species




having relative cover requirements equaling or exceeding 2%, and (L) plant communitics
as a whole;

Page 20: (iv) restoring recharge capacity and soil zone characteristics of the mined area to
approximate premining conditions;

Page 26: (8) The department shall adopt rules that establish well-defined and consistent
revegetation standards and plant mixes for alternate postmining land uses, such as
fisheries and wildlife habitat and forestry, industrial, commercial, recreational, and

residential uses in order to achieve successful reclamation for the alternative postmining
land uses.

(9) (a) (i) There is a reasonable likelihood for achievement of the alternative
land use, including supporting information showing that the postmining land use is
financially viable.

(ii) The alternative land use will not (E) interfere with the restoration of the
hydrologic balance.

Page 27: (c) ...vegetative cover...at least equal in extent of cover and root development

to the natural vegetation of the area in order to rebuild recharge capacity and soil zone

characteristics necessary to achieve restoration of the hydrologic balance;

3. Extending deadlines during periods of pregram funding shortfalls:

Page 5: (19) “Federal funding shortfall” means a reduction in the department’s current
fiscal year funding from the US department of the interior, office of surface mining
reclamation and enforcement, below the level of funding provided to the department in
fiscal year 2003.

Page 16: (4) The department shall determine whether the application is admininstratively
complete...no later than 90 days after submittal of the application, unless a federal
funding shortfall exists, in which case the department has an additional 180 days to make
its determination. '

Page 23: (c) The department shall notify the applicant in writing of its (bond release)
determination no later than 60 days after submittal of the application, unless a federal
funding shortfall exists, in which case the department has an additional 30 days to notify

the applicant of its determination.

Page 24: (j) (i) The department shall notify the applicant in writing regarding the
acceptability of the (modified) application no later than 60 days from the date of the
inspection, unless a federal funding shortfall exists, in which case the department has an
additional 30 days to notify the applicant of its determination.

Compiled by Jeanne Charter, Shepherd MT
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February 19, 2007
Testimony is support of House Bill 509

My name is Ellen Pfister, I ranch North of Billings, and am a member of Northern Plains
Resource Council, and I would like to speak in support of this bill. It is a simple bill in
spite of its apparent length. This bill clarifies HB 343 of 2003 which substantially
amended the Montana Strip and Underground Reclamation Act.

As you may be aware the Federal Strip Mining and Reclamation Act undergirds the
Montana law on coal reclamation. Montana has what is called “primacy” of

. administration, and in return for administering its law to basic federal standards, Montana
gets to spend the 80%+ percent of the cost of the coal program, which is supplied by the
federal government.

HB 343 adopted whole sections of the code of federal regulations for surface mining, and
then attempted to go even further in certain directions. The Montana law was submitted
to the Office of Surface Mining for approval. Most of it was approved, but two concepts
were not. The Coal Program of the Department of Environmental Quality has not
cleaned up everything that it should have, and that is primarily why we are here today.

The hydrologic balance must deal with the water resource in the permit area, as an entity ”
that must be reclaimed to its own standard, regardless of the post mining land use
selected by the operator. Erosion must also be controlled regardless of the post mining
land use.

The vegetation requirements tie in with the hydrologic balance. The areas which deal
with soil zones are merely meant to implement the definition of hydrologic balance
which is in the current law.

This bill also calls for the department to flesh out the performance standards for the
additional land uses which were inserted in HB 343, and which were taken from the
federal law. It should be noted that all of the allowable uses for post mining land use
with the exception of grazing land, require active management including plant and
pasture renovation to maintain vegetative cover in a maximum productive state to
maintain the hydrologic balance and minimize erosion. Grazing land, which requires
native species, requires only livestock to maintain its production.

The second major thrust of this law is to allow the department additional time to process
various documents required under MSMURA, because of a decline in federal funding
support for the Montana Coal Program. If the Office of Surface Mining brings its
funding up to standard, then the time frames for processing documents would go back to
the shorter time frame. The industry is well aware of this shortfall; failing to hear
funding suggestions from anyone, this bill proposal is the least expensive way of dealing
with money and staff shortages.

Submitted by;) .
Ellen Pfister;P.O. Box 330, Shepherd, MT 59079 406-947-5931




